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4979. Adulteration and misbranding of brandy. U.8, * * * v, Leo Simon
and Fapny Brunhild (Bruuhild, Simon & Ce.), Plea of guilty.
Fine, $25. (F, & D. No. 5522, 1. 8, No. 3232-k.)

On April 28, 1916, the United States attorney for the Eastern District of
Pennsylvania, acting upon a report by the Secretary of Agriculture, filed in the
District Court of the United States for said district an information against Leo
Simon and Fanny Brunhild, trading as Brunhild, Simon & Co., Philadelphia,
Pa., alleging shipment by said defendants, in violation of the Food and Drugs
Act, on March 24, 1915, from the State of Pennsylvania into the State of New
Jersey of a quantity of brandy which was adulterated and misbranded. The
article was labeled, in part: “A compound of Brandy and Grain distillate
= % % (al. Brandy.”

Analysis of a sample of the article by the Bureau of Chemistry of this
departnment showed the following results, expressed as grams per 100 liters to
100 proof, unless otherwise indicated :

Proof (degrees) . 88. 2
Acidity as acetico________________ 19.0
Fusel oiloo 21.9
BEsters o 10. 0
Aldehydes_ 1.4
Furfural 0.3

These results show the addition of a considerable portion of neu-
tral spirits.

Adulteration of the article was alleged in the information for the reason that
a certain substance,.to wit, neutral spirits, had been substituted, wholly or in
part, for California brandy, which the article purported to be.

Misbranding was alleged for the reason that the following slatement regard-
ing the article and the ingredients and substances contained therein appearing
on the commercial end of the keg, to wit, “* * * (Cal. Brandy,” not cor-
rected by the additional statement on the opposite end of the barrel, to wit,
“A compound of Brandy and Distillate,” was false and misleading in that it
indicated to purchasers thereof that the article consisted wholly of California
brandy, and for the furiher reason that it was labeled as aforesaid so as to
deceive and mislead purchasers into the belief that the said arlicle consisted
wholly of California brandy, when, in truth and in fact, it did not, but did
consist of, to wit, a mixture of California brandy and neutral spirits.

On May 10, 1916, the defendants filed their motion to quash the information,
which motion was denied, as will more fully appear from the following opinion
by the court (Dickinson, J.):

The district attorney, in his official capacity, instituted proceedings against
the defendant for a violation of the food and drugs statues through and by an
information, The defendant has moved to quash the proceedings because, a8 is
averred, they did not in actual fact have the previous sanction of an allowance
by the court. In every proceeding, whether criminal or civil, before the cause
can be determined by a court and judgment go against the defendant, the court
must have jurisdiction of the subject matter and of the person of the defend-
ant. The first is necessary because the court can not proceed to render judg-
ment unless vested with the lawful power and authority to do so. The second
is necessary in order to meet the requirement of justice that both sides shall
be heard. Although, therefore, jurisdiction of the subject matter may exist,
some process must be resorted to in order to bring the defendant 1ntq court.
This process, it is clear, must be a lawful process in the sense that it must
be such as the law recognizes as sufficient to justify the ﬁgdmg that the par-
ties whose rights are to be adjudged are before the court W1th_ the opportunity
to be heard. Hence we have provisions made for forms of writs al_ld t_he nman-
ner of service. The established practice of the courts supplies us with informa-
tion of what these provisions are. The sanction or authority for some of
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them is to be found in statutes; for others their accepted usage in a long
established practice or in the recognition ¢f the inherent power of the courts
to adopt and issue appropriate writs of process. In criminal procedure against
individuals several modes of bringing the defendant to trial have come to be
well known and accepted as usual and because of this, regular. They are all
followed by a trial in open court. One is by a complaint, followed successively
by a warrant of arrest, a preliminary hearing before a magistrate, and an in-
dictment by a grand jury. Another is by the presentment of a grand jury fol-
lowed by the issuance of a bench warrant without the preliminary complaint
and hearing. Still another is an information emanating from the official rep-
resentative of the sovereign power in lieu of the other procedure preceding the
indictment. In the course of time some of these processes, although recognized
as lawful in the sense of being authorized by law, were or were thought to be
at least fraught with the possibility of abuse resulting in oppression. Out of
this sprang the provisions of the Constitution of the United States and like
provisions of the constitutions of different States. The practice of the courts
must, of course, yield to these mandates. The practice followed in the instant
case must therefore meet these two tests. It must be in accord with recognized
procedure and it must not be within the inhibitions of the Federal Constitution.

The legal literature of the subject supplies us with a rich mine of learning,
an opening into which is afforded by the opinion in Weeks v. U. 8., 216 Fed.
Rep., 292. Into this, however, we need not delve further than to extract the
fact that prosecutions by information have long had a recognized place in
criminal procedure. This narrows the inquiry into the constitutional pro-
visions. It is clear that they are directed against arresis and seizures, and be-
cause of this have no application to the case before us. In form, informations
proceed with the leave of court. Whether this ledve is made formal or actual
is a matter of practice to be regulated by the courts. Actual leave may be ex-
acted, or it may be permitted to be assumed, unless and until challenged. The
latter we think to be the established practice, and to be on the whole the better
practice, because it leaves the propriety of the proceeding to be determined on
its merits. The distinction between proceedings in which the sovereign is
directly concerned and those which directly concern private persons is of
doubtful practical value. It narrows and limits the control of the courts over
its process by shifting the inquiry from the broad one of whether the proceed-
ing should go on to a narrow inquiry into the mere nature of the offense
charged.

The practice adopted, as we are informed, in the western district of this
circuit of requiring actual leave before permitting informations to be filed pre-
sents certain advantages, as does the practice followed in other jurisdictions
of permitting leave to be assumed until challenged, but each comes in the .end
1o be the same.

We find no abuse of process in the present case and no reason to revoke the
leave, by virtue of which the information purports to have been filed.

The motion to quash is denied.

Omn December 11, 1916, the defendanis entered pleas of guilty to the informa-
tion, and the court imposed a fine of $25.

CarL VmRooMAR, Acting Sceretary of Agriculiure.
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